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respect to an application) is the subject
of a criminal indictment or information
filed in a court, the Administrator shall
refer the matter to the DHS and the
Department’s Office of the Inspector
General for investigation.

(b) Continued processing. If a court
finds an employer or agent not guilty of
fraud or willful misrepresentation, or if
the Department of Justice decides not to
prosecute an employer or agent, the CO
shall decide each pending temporary
labor certification application on its
merits related to that employer or agent.

(c) Terminated processing. If a court
or the DHS determines that there was
fraud or willful misrepresentation
involving an Application for Temporary
Employment Certification, the
application is thereafter invalid,
consideration of the application shall be
terminated and the Administrator shall
return the application to the employer
or agent with the reasons therefore
stated in writing.

§655.114 Petition for higher meal charges.

(a) Filing petitions. Until a new
amount is set pursuant to this paragraph
(a), the CO may permit an employer to
charge workers up to $9.52 for
providing them with three meals per
day, if the employer justifies the charge
and submits to the CO the
documentation required by paragraph
(b) of this section. In the event the
employer’s petition for a higher meal
charge is denied in whole or in part, the
employer may appeal such denial. Such
appeals shall be filed with the Chief
Administrative Law Judge.
Administrative law judges shall hear
such appeals according to the
procedures in 29 CFR part 18, except
that the appeal shall not be considered
as a complaint to which an answer is
required. The decision of the
administrative law judge shall be the
final decision of the Secretary. Each
year the maximum charge allowed by
this paragraph (a) will be changed by
the same percentage as the 12 month
percent change for the Consumer Price
Index for all Urban Consumers for Food
between December of the year just
concluded and December of the year
prior to that. The annual adjustments
shall be effective on the date of their
publication by the Administrator as a
Notice in the Federal Register.
However, an employer may not impose
such a charge on a worker prior to the
effective date contained in the CO’s
written confirmation of the amount to
be charged.

(b) Required documentation.
Documentation submitted shall include
the cost of goods and services directly
related to the preparation and serving of

meals, the number of workers fed, the
number of meals served and the number
of days meals were provided. The cost
of the following items may be included:
food; kitchen supplies other than food,
such as lunch bags and soap; labor costs
which have a direct relation to food
service operations, such as wages of
cooks and restaurant supervisors; fuel,
water, electricity, and other utilities
used for the food service operation; and
other costs directly related to the food
service operation. Charges for
transportation, depreciation, overhead
and similar charges may not be
included. Receipts and other cost
records for a representative pay period
shall be retained and available for
inspection by the CO upon request for

a period of one year.

§655.115 Administrative review and de
novo hearing before an administrative law
judge.

(a) Administrative review. (1)
Consideration. Whenever an employer
has requested an administrative review
before an administrative law judge of a
decision by the CO not to accept for
consideration an Application for
Temporary Employment Certification, to
deny an Application for Temporary
Employment Certification, or to revoke
a certified Application for Temporary
Employment Certification the CO shall
send a certified copy of the ETA case
file to the Chief administrative law
judge by means normally assuring next-
day delivery. The Chief administrative
law judge shall immediately assign an
administrative law judge (which may be
a panel of such persons designated by
the Chief Administrative Law Judge
from the Board of Alien Labor
Certification Appeals established by 20
CFR part 656 of this chapter, but which
shall hear and decide the appeal as set
forth in this section) to review the
record for legal sufficiency. The
administrative law judge shall not
remand the case and shall not receive
additional evidence.

(2) Decision. Within 5 business days
after receipt of the ETA case file the
administrative law judge shall, on the
basis of the written record and after due
consideration of any written
submissions from the parties involved
or amici curiae, either affirm, reverse, or
modify the CO’s decision by written
decision. The decision of the
administrative law judge shall specify
the reasons for the action taken and
shall be immediately provided to the
employer, CO, the Administrator, and
DHS by means normally assuring next-
day delivery. The administrative law
judge’s decision shall be the final
decision of the Secretary and no further

review shall be given to the application
or the determination by any Department
official.

(b) De novo hearing. (1) Request for
hearing; conduct of hearing. Whenever
an employer has requested a de novo
hearing before an administrative law
judge of a decision by the CO not to
accept for consideration an Application
for Temporary Employment
Certification, to deny an Application for
Temporary Employment Certification,
or to revoke a certified Application for
Temporary Employment Certification,
the CO shall send a certified copy of the
ETA case file to the Chief
Administrative Law Judge by means
normally assuring next-day delivery.
The Chief Administrative Law Judge
shall immediately assign an
administrative law judge (which may be
a panel of such persons designated by
the Chief Administrative Law Judge
from the Board of Alien Labor
Certification Appeals established by 20
CFR part 656 of this chapter, but which
shall hear and decide the appeal as set
forth in this section) to conduct the de
novo hearing. The procedures contained
in 29 CFR part 18 shall apply to such
hearings, except that:

(i) The appeal shall not be considered
to be a complaint to which an answer
is required;

(ii) The administrative law judge shall
ensure that, at the request of the
employer, the hearing is scheduled to
take place within five business days
after the administrative law judge’s
receipt of the ETA case file; and

(iii) The administrative law judge’s
decision shall be rendered within10
business days after the hearing.

(2) Decision. After a de novo hearing,
the administrative law judge shall either
affirm, reverse, or modify the CO’s
determination, and the administrative
law judge’s decision shall be provided
immediately to the employer, CO,
Administrator, and DHS by means
normally assuring next-day delivery.
The administrative law judge’s decision
shall be the final decision of the
Secretary, and no further review shall be
given to the application or the
determination by any Department
official.

§655.116 Job Service Complaint System;
enforcement of work contracts.

(a) Complaints arising under this
subpart may be filed through the Job
Service Complaint System, as described
in 20 CFR part 658, subpart E, of this
chapter. Complaints which involve
worker contracts shall be referred by the
SWA to the ESA for appropriate
handling and resolution, as described in
29 CFR part 501. As part of this process,
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the ESA may report the results of its
investigation to the Administrator for
consideration of employer penalties or
such other action as may be appropriate.
(b) Complaints alleging that an
employer discouraged an eligible U.S.
worker from applying, failed to hire,
discharged, or otherwise discriminated
against an eligible U.S. worker, or
discovered violations involving the
same, shall be referred to the U.S.
Department of Justice, Civil Rights
Division, Office of Special Counsel for
Unfair Immigration Related
Employment Practices (OSC), in
addition to any activity, investigation,
and/or enforcement action taken by ETA
or an SWA. Likewise, if OSC becomes
aware of a violation of these regulations,
it shall provide such information to the
appropriate SWA and the CO.

§655.117 Revocation of approved labor
certifications.

(a) Basis for DOL revocation. The CO,
in consultation with the Administrator,
may revoke a temporary agricultural
labor certification approved under this
subpart, if:

(1) The CO finds that issuance of the
temporary agricultural labor
certification was not justified based on
criteria set forth under the INA and
enumerated at 8 CFR 214.2(h)(5);

(2) The CO finds that the employer
violated the terms and conditions of the
approved temporary agricultural labor
certification; or

(3) Upon recommendation of the ESA
WHD of the Department.

(b) DOL procedures for revocation. (1)
The CO shall send to the employer a
Notice of Intent to Revoke an approved
temporary agricultural labor
certification, which contains a detailed
statement of the grounds for the
proposed revocation and the time
period allowed for the employer’s
rebuttal. The employer may submit
evidence in rebuttal within 14 calendar
days of the date the notice is issued. The
CO must consider all relevant evidence
presented in deciding whether to revoke
the temporary agricultural labor
certification.

(2) If rebuttal evidence is not timely
filed by the employer, the Notice of
Intent to Revoke shall become the final
decision of the Secretary and take effect
immediately at the end of the 14-day
window.

(3) If, notwithstanding the employer’s
timely filed rebuttal evidence, and if the
CO determines the temporary
agricultural labor certification should be
revoked, the CO shall promptly notify
the employer of this final determination
and of the employer’s right to appeal.
The revocation takes effect immediately

upon issuance of this notice and
remains in place pending the outcome
of any subsequent appeal proceedings.
The employer may file an
administrative appeal under § 655.115
within 10 calendar days after the date of
revocation.

(4) The CO will inform the employer
of the CO’s final determination on the
revocation within 14 calendar days of
receiving timely rebuttal evidence.

(5) If the temporary agricultural labor
certification is revoked, the CO will also
send a copy of the notification to DHS
and DOS.

§655.118 Debarment.

(a) No later than 2 years after an
employer has substantially violated a
material term or condition of its
temporary agricultural labor
certification, the Administrator may on
that basis make a determination denying
the employer and any successor in
interest to the debarred employer future
labor certifications under this subpart
for a period of up to 3 years from the
date of the determination.

(b) For the purposes of this section, a
substantial violation includes, but is not
limited to:

(1) One or more acts of commission or
omission on the part of the employer or
the employer’s agent which:

(i) Are significantly injurious to the
wages, benefits, or working conditions
of 10 percent or more of an employer’s
U.S. or H-2A workforce or of a
substantial number of U.S. workers
similarly employed in the area of
intended employment;

(ii) Reflect a significant failure to offer
employment to all qualified domestic
workers who applied for the job
opportunity for which certification was
being sought, except for lawful job-
related reasons;

(iii) Reflect a willful failure to comply
with the employer’s obligations to
recruit domestic workers as set forth in
this subpart;

(iv) Reflect a failure to comply with
one or more sanctions or remedies
imposed by the ESA for violation(s) of
obligations found by that agency (if
applicable), or with one or more
decisions or orders of the Secretary or
a court pursuant to § 218 of the INA (8
U.S.C. 1188), this subpart, or 29 CFR
part 501 (ESA enforcement of
contractual obligations);

(v) Reflect action(s) impeding an
investigation of an employer pursuant to
§218 of the INA (8 U.S.C. 1188), this
subpart, or 29 CFR part 501 (ESA
enforcement of contractual obligations);
or

(vi) Reflect the employment of an H—
2A worker outside the area of intended

employment, or in an activity not listed
on the job order, or after the expiration
of the job order and any approved
extension;

(2) The employer’s failure to pay the
necessary fee in a timely manner; or

(3) Fraud involving the Application
for Temporary Employment
Certification or the employer making a
material misrepresentation of fact
during the application process.

(c) The Notice of Debarment shall be
in writing; shall state the reason for the
debarment finding, including a detailed
explanation of the grounds for and the
duration of the debarment, and shall
identify administrative appeal rights
under § 655.115 and a timeframe under
which such rights must be exercised.
The debarment shall take effect on the
start date identified in the Notice of
Debarment, unless an administrative
appeal request for review is properly
filed. The timely filing of an
administrative appeal stays the
debarment pending the outcome of
those appeal proceedings.

(d) Debarment involving members of
associations. If, after consultation with
the Administrator, the CO determines a
substantial violation has occurred, and
if an individual producer member of a
joint employer association is
determined to have committed the
violation, the determination to deny
future labor certifications under this
subpart for a period of up to three years
from the date of the determination shall
apply only to that member of the
association unless the Administrator
determines that the association or other
association members participated in,
had knowledge of, or had reason to
know of the violation, in which case the
debarment shall be invoked against the
complicit association or other
association members as well.

(e) Debarment involving associations
acting as joint employers. If, after
consultation with the Administrator, the
CO determines a substantial violation
has occurred, and if an association
acting as a joint employer with its
members is determined to have
committed the violation, the
determination to deny future labor
certifications under this subpart for a
period of up to three years from the date
of the determination shall apply only to
the association, and shall not be applied
to any individual producer member of
the association unless the Administrator
determines that the member
participated in, had knowledge of, or
reason to know of the violation, in
which case the debarment shall be
invoked against any complicit
association members as well.
Associations debarred from the H-2A



8578

Federal Register/Vol.

73, No. 30/ Wednesday, February 13,

2008 /Proposed Rules

temporary labor certification program
will not be permitted to continue to file
as joint employers with their members.

(f) Debarment involving associations
acting as sole employers. If the
Administrator determines a substantial
violation has occurred, and if an
association acting as a sole employer is
determined to have committed the
violation, the determination to deny
future labor certifications under this
subpart for a period of up to 3 years
from the date of the determination shall
apply only to the association and any
successor in interest to the debarred
association.

Subpart C—[Removed]
5. Subpart C is removed and reserved.
Title 29—Labor

PART 501—ENFORCEMENT OF
CONTRACTUAL OBLIGATIONS FOR
TEMPORARY ALIEN AGRICULTURAL
WORKERS ADMITTED UNDER
SECTION 218 OF THE IMMIGRATION
AND NATIONALITY ACT

6. The authority citation for part 501
continues to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(H)(ii)(a),
1184(c), and 1188.

§§501.0, 501.1, 501.3, 501.4, 501.5, 501.10,
and 501.15 [Amended]

7. In part 501 all references to
“Section 216" are revised to read
“Section 218” in the following places:

a. Section 501.0;

b. Section 501.1(a), (b), (c)(1), and
(c)(2);

c. Section 501.3(a), (b), (c), (d), and
(e);

d. Section 501.4;

e. Section 501.5(a) and (d);

f. Section 501.10(a) and (s);

g. Section 501.15.

8. Section 501.0 is amended by
revising the second sentence to read as
follows:

§501.0 Introduction.

* * * These regulations are also
applicable to the employment of U.S.
workers newly hired by employers of
H-2A workers in the occupations
during the period of time set forth in the
labor certification approved by ETA as
a condition for granting H-2A
certification, including any extension
thereof. * * *

9. Section 501.1 is amended by
revising paragraphs (b) and (c) to read
as follows:

§501.1 Purpose and scope.
* * * * *

(b) Role of the ETA. The issuance and
denial of labor certification under

section 218 of the INA has been
delegated by the Secretary of Labor to
the Employment and Training
Administration (ETA). In general,
matters concerning the obligations of an
employer of H-2A workers related to
the labor certification process are
administered and enforced by ETA.
Included within ETA’s jurisdiction are
issues such as whether U.S. workers are
available, whether positive recruitment
has been conducted, whether there is a
strike or lockout, the methodology for
establishing adverse effect wage rates,
whether workers’ compensation
insurance has been provided, and other
similar matters. The regulations
pertaining to the issuance and denial of
labor certification for temporary alien
workers by the ETA are found in Title
20 CFR, part 655.

(c) Role of ESA, Wage and Hour
Division. (1) The Secretary of Labor may
take actions that assure compliance with
the terms and conditions of employment
under the H-2A, including the
assessment of civil money penalties and
seeking injunctive relief and specific
performance of contractual obligations.
(see 8 U.S.C. 1188(g)(2).)

(2) Certain investigatory, inspection,
and law enforcement functions to carry
out the provisions of section 218 of the
INA have been delegated by the
Secretary of Labor to the ESA (ESA),
Wage and Hour Division. In general,
matters concerning the obligations
under a work contract between an
employer of H-2A workers and the H-
2A workers and U.S. workers hired in
corresponding employment by H-2A
employers are enforced by ESA.
Included within the enforcement
responsibility of ESA, Wage and Hour
Division are such matters as the
payment of required wages,
transportation, meals, and housing
provided during the employment. The
Wage and Hour Division has the
responsibility to carry out
investigations, inspections, and law
enforcement functions and in
appropriate instances impose penalties,
recommend revocation of existing
certification(s), debar from future
certifications, and seek injunctive relief
and specific performance of contractual
obligations, including recovery of
unpaid wages (either directly from the
employer or in the case of an FLC, from
the FLC directly or from the insurer who
issued the surety bond to the FLC as
required by 20 CFR part 655, subpart B).

* * * * *

10. Section 501.2 is revised to read as
follows:

§501.2 Coordination of intake between
DOL agencies.

Complaints received by ETA or any
State Workforce Agency (SWA)
regarding contractual H-2A labor
standards between the employer and the
employee will be immediately
forwarded to the appropriate Wage and
Hour Division office for appropriate
action under these regulations.

11. Section 501.3 is amended by
redesignating the introductory text as
paragraph (a) introductory text, existing
paragraphs (a) through (e) as paragraphs
(a)(1) through (5), revising newly
designated paragraph (a)(5), and
designating the undesignated paragraph
at the end of the section as paragraph (b)
and revising it.

The revisions read as follows:

§501.3 Discrimination prohibited.
* * * * *

(a) * x %

(5) Consulted with an employee of a
legal assistance program or an attorney
on matters related to section 218 of the
INA, or to this subpart or any other
Department regulation promulgated
pursuant to section 218 of the INA.

(b) Allegations of discrimination in
employment against any person will be
investigated by the Wage and Hour
Division. Where the Wage and Hour
Division has determined through
investigation that such allegations have
been substantiated, appropriate
remedies may be sought. The Wage and
Hour Division may assess civil money
penalties, seek injunctive relief, and/or
seek additional remedies necessary to
make the employee whole as a result of
the discrimination, as appropriate, and
may initiate action to debar any such
violator from future labor certification.
Complaints alleging discrimination
against U.S. workers and immigrants
based on citizenship or immigration
status will be forwarded by the Wage
and Hour Division to the Department of
Justice, Civil Rights Division, Office of
Special Counsel for Immigration-Related
Unfair Employment Practices.

12. Section 501.4 is revised to read as
follows:

§501.4 Waiver of rights prohibited.

No person shall seek to have an H-2A
worker, or other U.S. worker hired in
corresponding employment by an H-2A
employer, waive rights conferred under
Section 218 of the INA or under these
regulations.

13. Section 501.5 is amended by
revising paragraphs (b) and (d) to read
as follows:

§501.5 Investigation authority of
Secretary.
* * * * *
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(b) Failure to cooperate with an
investigation. Where any employer
using the services of an H-2A worker
does not cooperate with an investigation
concerning the employment of H-2A
workers or U.S. workers hired in
corresponding employment, the Wage
and Hour Division shall report such
occurrence to ETA and may recommend
that ETA revoke the existing
certification, and the Wage and Hour
Division may debar the employer from
future certification for up to three years.
In addition, the Wage and Hour Division
may take such action as may be
appropriate, including the seeking of an
injunction and/or assessing civil money
penalties, against any person who has
failed to permit the Wage and Hour
Division to make an investigation.

* * * * *

(d) Report of Violations. Any person
may report a violation of the work
contract obligations of section 218 of the
INA or these regulations to the Secretary
by advising any local office of the State
Workforce Agency, the ETA, the U.S.
DOL’s Wage and Hour Division, or any
other authorized representative of the
Secretary. The office or person receiving
such a report shall refer it to the
appropriate office of the U.S. DOL,
Wage and Hour Division for the area in
which the reported violation is alleged
to have occurred.

14. Section 501.6 is revised to read as
follows:

§501.6 Prohibition on interference with
DOL officials.

No person shall interfere with any
official of the DOL assigned to perform
an investigation, inspection, or law
enforcement function pursuant to the
INA and these regulations during the
performance of such duties. The Wage
and Hour Division will take such action
as it deems appropriate, including
seeking an injunction to bar any such
interference with an investigation and/
or assessing a civil money penalty
therefor. In addition, the Wage and Hour
Division will report the matter to ETA,
and the Wage and Hour Division may
debar the employer from future
certification and/or may make a
recommendation that the person’s
existing labor certification be revoked.
(Federal statutes that prohibit persons
from interfering with a Federal officer in
the course of official duties are found at
18 U.S.C. 111 and 18 U.S.C. 1114.)

15. Add new section 501.8 to read as
follows:

§501.8 Surety bond.

(a) Farm Labor Contractors (FLCs)
shall obtain a surety bond to assure
compliance with the provisions of this

part and 20 CFR part 655 Subpart B for
each labor certification being sought.
The FLC shall attest on the application
for labor certification that such a bond
meeting all the requirements of this
section has been obtained and shall
provide on the labor certification
application form information that fully
identifies the surety, including the
name, address and phone number of the
surety, and which identifies the bond by
number or other identifying designation.

(b) The bond shall be payable to the
Administrator, Wage and Hour Division,
U.S. DOL. It shall obligate the surety to
pay any sums owed to the
Administrator, for wages and benefits
owed to H-2A and U.S. workers, based
on a final decision finding a violation or
violations of this part or 20 CFR part
655 subpart B for the labor certification
the bond is intended to cover. The
aggregate liability of the surety shall not
exceed the face amount of the bond. The
bond shall be written to cover liability
incurred during the term of the period
listed in the application for labor
certification made by the FLC, and shall
be amended to cover any extensions of
the labor certification requested by the
FLC. Surety bonds may not be canceled
or terminated unless thirty days’ notice
is provided by the surety to the
Administrator.

(c) The bond shall be in the amount
of $10,000 for a labor certification for
which an FLC will employ fewer than
50 employees and $20,000 for a labor
certification for which an FLC will
employ 50 or more employees. The
amount of the bond may be increased by
the Administrator after notice and an
opportunity for hearing when it is
shown that the amount of the bond is
insufficient to meet potential liabilities.

16. Section 501.10 is revised to read
as follows:

§501.10 Definitions.

(a) Act and INA mean the Immigration
and Nationality Act, as amended (8
U.S.C. 1101 et seq.), with reference
particularly to section 218.

(b) Administrative Law Judge (ALJ)
means a person within the Department
of Labor Office of Administrative Law
Judges appointed pursuant to 5 U.S.C.
3105.

(c) Administrator means the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, and such authorized
representatives as may be designated to
perform any of the functions of the
Administrator under this part.

(d) Work contract means all the
material terms and conditions of
employment relating to wages, hours,

working conditions, and other benefits,
including those terms and conditions
attested to by the H-2A employer and
required by the applicable regulations in
subpart B of 20 CFR part 655, Labor
Certification for Temporary Agricultural
Employment of H-2A Aliens in the
United States (H-2A Workers), and
those contained in the Application for
Temporary Employment Certification
and job offer under that subpart, which
contract between the employer and the
worker may be in the form of a separate
written document. In the absence of a
separate written work contract
incorporating the required terms and
conditions of employment, entered into
between the employer and the worker,
the work contract at a minimum shall be
the terms of the job order included in
the application for temporary labor
certification, and shall be enforced in
accordance with these regulations.

(e) Adverse effect wage rate (AEWR)
means the minimum wage rate that the
ETA Office of Foreign Labor
Certification Administrator has
determined must be offered and paid to
every H-2A worker employed in a
particular occupation and/or area to
ensure that the wages of similarly
employed U.S. workers will not be
adversely affected.

(f) Agent means a legal entity or
person, such as an association of
agricultural employers, or an attorney
for an association, that

(1) Is authorized to act on behalf of
the employer for temporary agricultural
labor certification purposes, and

(2) Is not itself an employer, or a joint
employer, as defined in this section.

(g) Agricultural association means any
non-profit or cooperative association of
farmers, growers, or ranchers,
incorporated or qualified under
applicable state law, that recruits,
solicits, hires, employs, furnishes, or
transports any H-2A worker.
Agricultural associations may act as
agents of an employer for purposes of
filing an H-2A temporary labor
certification application.

(h) Agricultural employer means any
person who owns or operates a farm or
ranch, or otherwise engages in
agriculture as defined in this part, and
who either recruits, solicits, hires,
employs, furnishes, or transports any H—
2A worker. Agricultural employers may
file H-2A applications either directly or
through their agents or other legal
representatives.

(i) Application for Temporary
Employment Certification means the
form submitted by an employer to
secure a temporary agricultural labor
certification determination from the
DOL.
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(j) Department of Homeland Security
(DHS) through the United States
Citizenship and Immigration Services
(USCIS) means the Federal agency
making the determination under the
INA on whether to grant visa petitions
filed by employers seeking H-2A
workers to perform temporary
agricultural work in the United States.

(k) DOL means the United States
Department of Labor.

(1) Eligible worker means, with respect
to employment, an individual who is
not an unauthorized alien (as defined in
Section 274A(h)(3) of the Immigration
and Nationality Act, 8 U.S.C.
1324a(h)(3), or in this part) with respect
to that employment.

(m) Employ means to suffer or permit
to work.

(n) Employee means ‘“‘employee’ as
defined under the general common law
of agency. Some of the factors relevant
to the determination of employee status
include: the hiring party’s right to
control the manner and means by which
the work is accomplished; the skill
required; the source of the
instrumentalities and tools for
accomplishing the work; the location of
the work; the hiring party’s discretion
over when and how long to work; and
whether the work is part of the regular
business of the hiring party. Other
applicable factors should be considered
and no one factor is dispositive.

(0) Employer means a person, firm,
corporation or other association or
organization:

(1) Which has a location within the
U.S. to which U.S. workers may be
referred for employment, or qualifies as
a farm labor contractor (FLC) under this
part;

(2) Which has an employer
relationship with respect to employees
under this part as indicated by the fact
that it may hire, pay, fire, supervise or
otherwise control the work of any such
employee; and

(3) Which possesses a valid Federal
Employer Identification Number (FEIN).

(4) Where two or more employers
each have the definitional indicia of
employment with respect to an
employee, those employers shall be
considered to jointly employ that
employee.

(5) FLGs, for purposes of this part,
shall be considered to be employers.

(p) Employment Service (ES) refers to
the system of Federal and state entities
responsible for administration of the
labor certification process for temporary
and seasonal agricultural employment
of nonimmigrant foreign workers. This
includes the State Workforce Agencies
(SWASs) and the Office of Foreign Labor

Certification (OFLC), including the
National Processing Centers (NPCs).

(q) Employment Standards
Administration (ESA) means the agency
within the Department of Labor (DOL)
that includes the Wage and Hour
Division, and which is charged with
carrying out certain investigative and
enforcement functions of the Secretary
under the INA.

(r) Employment and Training
Administration (ETA) means the agency
within the Department of Labor (DOL)
that includes the Office of Foreign Labor
Certification (OFLC).

(s) Federal holiday means a legal
public holiday as defined at 5 U.S.C.
6103.

(t) Farm labor contracting activity
means recruiting, soliciting, hiring,
employing, furnishing, or transporting
any migrant or seasonal agricultural
worker as those terms are used in 29
U.S.C. 1801 et seq. and 29 CFR part 500
with the intent to contract those workers
to fixed-site employers.

(u) Farm labor contractor means any
person—other than an agricultural
association, or an employee of an
agricultural association—who, for any
money or other valuable consideration
paid or promised to be paid, performs
any farm labor contracting activity.

(v) H-2A worker means any
nonimmigrant admitted to the United
States for agricultural labor or services
of a temporary or seasonal nature under
section 101(a)(15)(H)(ii)(a) of the INA (8
U.S.C. 1101(a)(15)(H)(ii)(a)).

(w) Job offer means the offer made by
an employer or potential employer of
H-2A workers to eligible workers
describing all the material terms and
conditions of employment, including
those relating to wages, working
conditions, and other benefits.

(x) Job opportunity means a job
opening for temporary, full-time
employment at a place in the United
States to which U.S. workers can be
referred.

(v) Office of Foreign Labor
Certification (OFLC) means the
organizational component of the
Employment and Training
Administration that provides national
leadership and policy guidance and
develops regulations and procedures to
carry out the responsibilities of the
Secretary of Labor under the
Immigration and Nationality Act, as
amended, concerning the admission of
foreign workers to the United States in
order to work under section
101(a)(15)(H)(ii)(a) of the Immigration
and Nationality Act, as amended.

(z) Positive recruitment means the
active participation of an employer or
its authorized hiring agent in recruiting

and interviewing qualified and eligible
individuals in the area where the
employer’s establishment is located and
any other area designated by the
Secretary as a multistate area of
traditional or expected labor supply
with respect to the area where the
employer’s establishment is located in
an effort to fill specific job openings
with U.S. workers.

(aa) Prevailing means with respect to
certain benefits other than wages
provided by employers and certain
practices engaged in by employers, that
practice or benefit which is most
commonly provided by employers
(including H-2A and non H-2A
employers) for the occupation in the
area of intended employment.

(bb) Representative means the official
employed by or authorized to act on
behalf of the employer with respect to
activities entered into for and/or
attestations made with respect to the
Application for Temporary Employment
Certification. In the case of an attorney
who acts as an employer’s
representative and who interviews and/
or considers U.S. workers for the job
offered to the foreign worker(s), such
individual must be the person who
normally interviews or considers, on
behalf of the employer, applicants for
job opportunities such as that offered in
the application, but which do not
involve labor certifications.

(cc) Secretary means the Secretary of
Labor, the chief official of the U.S.
Department of Labor, or the Secretary’s
designee.

(dd) State Workforce Agency (SWA),
formerly known as the State
Employment Security Agency (SESA),
means the State government agency that
receives funds pursuant to the Wagner-
Peyser Act to administer the public
labor exchange delivered through the
state’s one-stop delivery system in
accordance with the Wagner-Peyser Act.
29 U.S.C. 49, et seq. Separately, SWAs
receive ETA grants, administered by the
Office of Foreign Labor Certification, to
assist them in performing certain
activities related to foreign labor
certification—including the conducting
housing inspections.

(ee) Temporary agricultural labor
certification means the certification
made by the Secretary of Labor with
respect to an employer seeking to file
with DHS a visa petition to employ a
foreign national as an H-2A worker,
pursuant to sections 101(a)(15)(H)(ii)(a),
214(a) and (c), and 218 of the INA that

(1) There are not sufficient workers
who are able, willing, and qualified, and
who will be available at the time and
place needed, to perform the
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agricultural labor or services involved in
the petition, and

(2) The employment of the foreign
worker in such agricultural labor or
services will not adversely affect the
wages and working conditions of
workers in the United States similarly
employed (8 U.S.C. 1101(a)(15)(H)(ii)(a),
1184 (a) and (c), and 1188).

(ff) Temporary agricultural labor
certification determination means the
written determination made by the
OFLC Administrator to approve or deny,
in whole or in part, an application for
a temporary agricultural labor
certification to import a foreign
worker(s).

(gg) United States, when used in a
geographic sense, means the continental
United States, Alaska, Hawaii, the
Commonwealth of Puerto Rico, and the
territories of Guam and the Virgin
Islands of the United States.

(hh) United States worker means any
worker who is:

(1) A citizen or national of the United
States, or;

(2) An alien who is lawfully admitted
for permanent residence in the United
States, is admitted as a refugee under
§ 207 of the INA, is granted asylum
under § 208 of the INA, or is an
immigrant otherwise authorized (by the
INA or by DHS) to be employed in the
United States.

(ii) Wages means all forms of cash
remuneration to a worker by an
employer in payment for personal
services.

(jj) Definition of agricultural labor or
services of a temporary or seasonal
nature. For the purposes of this part,
“agricultural labor or services of a
temporary or seasonal nature” means
the following:

(1) “Agricultural labor or services.”
Pursuant to § 101(a)(15)(H)(ii)(a) of the
INA (8 U.S.C. 1101(a)(15)(H)(ii)(a)),
“agricultural labor or services” is
defined for the purposes of this part as:

(i) ““Agricultural labor” as defined and
applied in § 3121(g) of the Internal
Revenue Code of 1954 (26 U.S.C.
3121(g));

(ii) ““Agriculture” as defined and
applied in § 3(f) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 203(f));

(iii) The pressing of apples for cider
on a farm;

(iv) Logging employment; or

(v) Handling, planting, drying,
packing, packaging, processing,
freezing, grading, storing, or delivering
to storage or to market or to a carrier for
transportation to market, in its
unmanufactured state, any agricultural
or horticultural commodity while in the
employ of the operator of a farm; or

(vi) Other work typically performed
on a farm that is incidental to the
agricultural labor or services for which
the worker was sought.

(2) An occupation included in either
of the statutory definitions cited in
paragraphs (jj)(1)(i) and (ii) of this
section shall be “agricultural labor or
services”, notwithstanding the
exclusion of that occupation from the
other statutory definition.

(i) “Agricultural labor” for purposes
of paragraph (jj)(1)(i) of this section
means all services performed:

(A) On a farm, in the employ of any
person, in connection with cultivating
the soil, or in connection with raising or
harvesting any agricultural or
horticultural commodity, including the
raising, shearing, feeding, caring for,
training, and management of livestock,
bees, poultry, and furbearing animals
and wildlife;

(B) In the employ of the owner or
tenant or other operator of a farm, in
connection with the operation, or
maintenance of such farm and its tools
and equipment, or in salvaging timber
or clearing land of brush and other
debris left by a hurricane, if the major
part of such service is performed on a
farm;

(C) In connection with the production
or harvesting of any commodity defined
as an agricultural commodity in section
15(g) of the Agricultural Marketing Act,
as amended (12 U.S.C. 1141j), or in
connection with the ginning of cotton,
or in connection with the operation or
maintenance of ditches, canals,
reservoirs, or waterways, not owned or
operated for profit, used exclusively for
supplying and storing water for farming
purposes;

(D)(1) In the employ of the operator of
a farm in handling, planting, drying,
packing, packaging, processing,
freezing, grading, storing, or delivering
to storage or to market or to a carrier for
transportation to market, in its
unmanufactured state, any agricultural
or horticultural commodity; but only if
such operator produced more than one-
half of the commodity with respect to
which such service is performed;

(2) In the employ of a group of
operators of farms (other than a
cooperative organization) in the
performance of service described in
paragraph (jj)(2)(i)(A) of this section, but
only if such operators produced all of
the commodity with respect to which
such service is performed. For purposes
of this paragraph (jj)(2)(i)(D)(2), any
unincorporated group of operators shall
be deemed a cooperative organization if
the number of operators comprising
such group is more than 20 at any time

during the calendar quarter in which
such service is performed;

(3) The provisions of paragraphs
(jj)(2)1)(A) and (B) of this section shall
not be deemed to be applicable with
respect to services performed in
connection with commercial canning or
commercial freezing or in connection
with any agricultural or horticultural
commodity after its delivery to a
terminal market for distribution for
consumption; or

(4) On a farm operated for profit if
such service is not in the course of the
employer’s trade or business or is
domestic service in a private home of
the employer.

(E) As used in this subsection, the
term ‘“farm” includes stock, dairy,
poultry, fruit, fur-bearing animal, and
truck farms, plantations, ranches,
nurseries, ranges, greenhouses or other
similar structures used primarily for the
raising of agricultural or horticultural
commodities, and orchards. (See
Section 3121(g) of the Internal Revenue
Code of 1986 (26 U.S.C. 3121(g).)

(ii) “Agriculture.” For purposes of
paragraph (jj)(1)(ii) of this section
agriculture means farming in all its
branches and among other things
includes the cultivation and tillage of
the soil, dairying, the production,
cultivation, growing, and harvesting of
any agricultural or horticultural
commodities (including commodities as
defined as agricultural commodities in
section 1141j(g) of Title 12), the raising
of livestock, bees, fur-bearing animals,
or poultry, and any practices (including
any forestry or lumbering operations)
performed by a farmer or on a farm as
an incident to or in conjunction with
such farming operations, including
preparation for market, delivery to
storage or to market or to carriers for
transportation to market. (See Section
203(f) of title 29, U.S.C. (§ 3(f) of the
FLSA of 1938, as amended.).

(iii) “Agricultural commodity”. For
purposes of paragraph (jj)(1)(ii) of this
section, “agricultural commodity”
includes, in addition to other
agricultural commodities, crude gum
(oleoresin) from a living tree, and gum
spirits of turpentine and gum rosin as
processed by the original producer of
the crude gum (oleoresin) from which
derived. “Gum spirits of turpentine”
means spirits of turpentine made from
gum (oleoresin) from a living tree and
“gum rosin’’ means rosin remaining
after the distillation of gum spirits of
turpentine. (See Section 1141j(g) of title
12, U.S.C.(§ 15(g) and 7 U.S.C. 92.)

(3) “Of a temporary or seasonal
nature”

(i) “On a seasonal or other temporary
basis”. For the purposes of this part, ““of
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a temporary or seasonal nature” means
“on a seasonal or other temporary
basis”, as defined in the ESA’s WHD’s
regulation at 29 CFR 500.20 under the
Migrant and Seasonal Agricultural
Worker Protection Act (MSPA).

(ii) MSPA definition. The definition of
“on a seasonal or other temporary basis”
found in MSPA, summarized as follows,
is:

(A) Labor is performed on a seasonal
basis, where, ordinarily, the
employment pertains to or is of the kind
exclusively performed at certain seasons
or periods of the year and which, from
its nature, may not be continuous or
carried on throughout the year. A
worker who moves from one seasonal
activity to another, while employed in
agriculture or performing agricultural
labor, is employed on a seasonal basis
even though he may continue to be
employed during a major portion of the
year.

(B) A worker is employed on “other
temporary basis’” where he is employed
for a limited time only or his
performance is contemplated for a
particular piece of work, usually of
short duration. Generally, employment
which is contemplated to continue
indefinitely is not temporary.

(C) “On a seasonal or other temporary
basis” does not include the employment
of any foreman or other supervisory
employee who is employed by a specific
agricultural employer or agricultural
association essentially on a year round
basis.

(D) “On a seasonal or other temporary
basis” does not include the employment
of any worker who is living at his
permanent place of residence, when that
worker is employed by a specific
agricultural employer or agricultural
association on essentially a year round
basis to perform a variety of tasks for his
employer and is not primarily employed
to do field work.

(iii) “Temporary”. For the purposes of
this part, the definition of “temporary”
in paragraph (c)(2)(ii) of this section
refers to any job opportunity covered by
this part where the employer needs a
worker for a position for a limited
period of time, which shall be for less
than 1 year, unless the original
temporary agricultural labor
certification is extended based on
unforeseen circumstances, pursuant to
20 CFR 655.110 subpart B.

16. Section 501.15 is amended by
revising the first and last sentences of
the section to read as follows:

§501.15 Enforcement.

The investigation, inspections and
law enforcement functions to carry out
the provisions of section 218 of the INA,

as provided in these regulations for
enforcement by the Wage and Hour
Division, pertain to the employment of
any H-2A worker and any other U.S.
worker hired in corresponding
employment by an H-2A employer.
* * * The work contract enforced
includes the employment benefits
which must be stated in the job offer, as
prescribed in 20 CFR part 655, subpart
B.

17. Section 501.16 is amended by
revising the section heading and
paragraphs (a) and (b) to read as follows:

§501.16 Sanctions and Remedies—
General.

* * * * *

(a) Impose denial of labor certification
against any person for a violation of the
H-2A obligations of the INA or the
regulations. ETA shall make all
determinations regarding the issuance
or denial of a labor certification in
connection with the attestation process.
The Wage and Hour Division shall make
all determinations regarding the
enforcement functions listed in
paragraphs (b) through (d) of this
section.

(b) Institute appropriate
administrative proceedings, including
the recovery of unpaid wages (whether
directly from the employer, or in the
case of an FLC by claim against any
surety who issued a bond to the farm
labor contractor), the enforcement of
any other contractual obligations, the
assessment of a civil money penalty or
denial of future certification(s) for up to
three years against any person for a
violation of the H-2A work contract
obligations of the Act or these
regulations. In the event of a denial of
future certification, notice is provided to
OFLC.

* * * * *

18. Section 501.19 is amended by

revising paragraph (c) to read as follows:

§501.19 Civil money penalty assessment.
* * * * *

(c) A civil money penalty for violation
of the work contract will not exceed
$1,000 for each violation committed
against each worker, with the following
exceptions:

(1) For a willful failure to meet a
condition of the work contract, or for
discrimination, the civil money penalty
shall not exceed $5,000 for each worker
affected by the violation;

(2) For a violation of a housing or
transportation safety and health
provision of the work contract that
causes the death or serious injury of any
worker, the civil money penalty shall
not exceed $50,000 per worker, unless
the violation is a repeated or willful

violation, in which case the penalty
shall not exceed $100,000 per worker.

(3) For purposes of paragraph (c)(3) of
this section, the term “‘serious injury”
means:

(i) Permanent loss or substantial
impairment of one of the senses (sight,
hearing, taste, smell, tactile sensation);

(ii) Permanent loss or substantial
impairment of the function of a bodily
member, organ, or mental faculty,
including the loss of all or part of an
arm, leg, foot, hand or other body part;
or

(iii) Permanent paralysis or
substantial impairment that causes loss
of movement or mobility of an arm, leg,
foot, hand or other body part.

(d) A civil money penalty for
interference with a Wage and Hour
Division investigation shall not exceed
$5,000 per investigation;

(e) For a willful layoff or
displacement of any similarly employed
U.S. worker in the occupation that is the
subject of the Application for
Temporary Employment Certification in
the area of intended employment within
the period beginning 75 days before the
date of need, except that such layoff
shall be permitted where the employer
also attests that it offered the
opportunity to the laid-off U.S.
worker(s) and said U.S. worker(s) either
refused the job opportunity or were
rejected for the job opportunity for
lawful, job-related reasons, the civil
penalty shall not exceed $15,000 per
violation per worker.

19. Section 501.20 is revised to read
as follows:

§501.20 Debarment.

(a) As a result of the Wage and Hour
Division’s authority to conduct
investigations, inspections, and law
enforcement functions to carry out the
provisions of section 218 of the INA, if
the Wage and Hour Division determines
that an employer has substantially
violated a material term or condition of
a work contract, the Wage and Hour
Division Administrator may debar the
employer from future labor
certifications for a period of up to three
years from the date of the
determination.

(b) For the purposes of this section, a
substantial violation includes but is not
limited to:

(1) Violations that through
investigation by the Wage and Hour
Division were determined to be
significantly injurious to the wages,
benefits, or working conditions of 10
percent or more of the employer’s
workforce of H-2A and U.S. workers
hired in corresponding employment;
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(2) Reflect a failure to comply with
one or more penalties imposed by the
Employment Standards Administration
Wage and Hour Division for violation(s)
of contractual obligations, or with one
or more decisions or orders of the
Secretary or a court pursuant to § 218 of
the INA (8 U.S.C. 1188), 20 CFR part
655, subpart B, or 29 CFR part 501; or

(3) Employment of an H-2A worker
outside the area of intended
employment, or in an activity not listed
in the job order, or after the expiration
of the job order and any approved
extension.

(c) The Notice of Debarment shall be
in writing, shall state the reason for the
debarment finding, including a detailed
explanation of the grounds for and the
duration of the debarment, and shall
identify appeal opportunities under 29
CFR part 501.33. The debarment shall
take effect on the start date identified in
the Notice of Debarment, unless a timely
request for review is filed. The timely
filing of an administrative appeal stays
the debarment pending the outcome of
the appeal proceedings.

(d) Debarment involving members of
associations. If after investigation, the
Wage and Hour Division determines a
substantial violation has occurred, and
if an individual producer member of a
joint employer association is
determined to have committed the
violation, the determination to debar the
employer from future labor
certifications for a period of up to three
years from the date of the determination
shall apply only to that member of the
association unless the Wage and Hour
Division Administrator determines that
the association or other association
member participated in, had knowledge
of, or had reason to know of the
violation, in which case the debarment
shall be invoked against the complicit
association or other association
members as well.

(e) Debarment involving associations
acting as joint employers. If after
investigation, the Wage and Hour
Division determines a substantial
violation has occurred, and if an
association acting as a joint employer
with its members is determined to have
committed the violation, the
determination to debar the association
from future labor certifications for a
period of up to three years from the date
of the determination shall apply only to
the association, and shall not be applied
to any individual producer member of
the association unless the Wage and
Hour Division Administrator determines
that the member participated in, had
knowledge of, or reason to know of the
violation, in which case the debarment

shall be invoked against the complicit
association member as well.

(f) Debarment involving associations
acting as sole employers. If after
investigation, the Wage and Hour
Division determines a substantial
violation has occurred, and if an
association acting as a sole employer is
determined to have committed the
violation, the determination to deny
future labor certifications under this
part for a period of up to three years
from the date of the determination shall
apply only to the association and any
successor in interest to the debarred
association.

20. Section 501.21 is revised to read
as follows:

§501.21 Referral to ETA of interference
with or refusal to permit investigation.

Sections 501.5 through 501.7 of this
part describe the investigation authority
conferred by the Secretary upon the
Wage and Hour Division for the purpose
of enforcing the contractual obligations
relating to wages, benefits, and working
conditions of employers of H-2A
workers and U.S. workers hired in
corresponding employment. The
following sections describe the actions
which may be taken by the Wage and
Hour Division when an employer fails
to cooperate with an investigation
concerning the employment of H-2A
workers or U.S. workers hired in
corresponding employment. The Wage
and Hour Division shall report such
occurrence to ETA and may recommend
revocation of an existing labor
certification. No person shall interfere
with any employee of the Secretary who
is exercising or attempting to exercise
this investigative or enforcement
authority. As stated in §§501.5, 501.6
and 501.19 of this part, a civil money
penalty may be assessed for each failure
to permit an investigation or
interference therewith, and other
appropriate relief may be sought. In
addition, the Wage and Hour Division
shall report each such occurrence to
ETA, and the Wage and Hour Division
may debar the employer from future
certification and recommend to ETA
revocation of existing certification. The
taking of any one action shall not bar
the taking of any additional action.

21. Section 501.30 is revised to read
as follows:

§501.30 Applicability of procedures and
rules.

The procedures and rules contained
herein prescribe the administrative
process that will be applied with respect
to a determination to impose an
assessment of civil money penalties or
debarment, and which may be applied

to the enforcement of contractual
obligations, including the collection of
unpaid wages due as a result of any
violation of the H-2A provisions of the
Act or of these regulations. Except with
respect to the imposition of civil money
penalties or debarment, the Secretary
may, in the Secretary’s discretion, seek
enforcement action in Federal court
without resort to any administrative
proceedings.

22. Section 501.31 is revised to read
as follows:

§501.31 Written notice of determination
required.

Whenever the Administrator
determines to assess a civil money
penalty, to debar, or to proceed
administratively to enforce contractual
obligations, including the recovery of
unpaid wages, the person against whom
such action is taken shall be notified in
writing of such determination.

23. Section 501.32 is amended by
revising paragraph (a) to read as follows:

§501.32 Contents of notice.

* * * * *

(a) Set forth the determination of the
Administrator including the amount of
any unpaid wages due or contractual
obligations required, the amount of any
civil money penalty assessment,
whether to debar and the length of the
debarment, and the reason or reasons
therefor.

* * * * *

24. Section 501.33 is amended by
revising paragraph (a) and adding (d) to
read as follows:

§501.33 Request for hearing.

(a) Any person desiring review of a
determination referred to in § 501.32,
including judicial review, shall make a
written request for an administrative
hearing to the official who issued the
determination at the Wage and Hour
Division address appearing on the
determination notice, no later than 30
days after issuance of the notice referred
toin §501.32.

* * * * *

(d) The determination shall take effect
on the start date identified in the
determination, unless an administrative
appeal request for review is properly
filed. The timely filing of an
administrative appeal stays the
determination pending the outcome of
the appeal proceedings.

25. Section 501.42 is amended by
revising paragraph (a) to read as follows:

§501.42 Procedures for initiating and
undertaking review.

(a) A respondent, the Administrator,
or any other party wishing review,
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including judicial review, of the
decision of an administrative law judge
shall, within 30 days of the decision of
the administrative law judge, petition
the Administrative Review Board (ARB)
to review the decision. Copies of the
petition shall be served on all parties
and on the administrative law judge. If
the ARB does not issue a notice
accepting a petition for review within
30 days after receipt of a timely filing of
the petition, or within 30 days of the
date of the decision if no petition has
been received, the decision of the
administrative law judge shall be
deemed the final agency action. If a
petition for review is filed, the decision
of the administrative law judge shall be
inoperative unless and until the ARB
issues an order affirming the decision,

or declining review.
* * * * *

§§501.22, 501.41 through 501.45
[Amended]

26.In §501.22 and §§501.41 through
501.45 all references to ““Secretary” are
revised to read “Administrative Review
Board”.

PART 780—EXEMPTIONS
APPLICABLE TO AGRICULTURE,
PROCESSING OF AGRICULTURAL
COMMODITIES, AND RELATED
SUBJECTS UNDER THE FAIR LABOR
STANDARDS ACT

27. The authority citation for part 780
continues to read as follows:

Authority: Secs. 1-19, 52 Stat. 1060, as
amended; 29 U.S.C. 201-219.

28. Section 780.115 is revised to read
as follows:

§780.115 Forest products.

Trees grown in forests and the lumber
derived therefrom are not “agricultural
or horticultural commodities,” for the
purpose of the FLSA (See § 780.205
regarding production of Christmas
trees.) It follows that employment in the
production, cultivation, growing, and
harvesting of such trees or timber
products is not sufficient to bring an
employee within section 3(f) unless the
operation is performed by a farmer or on
a farm as an incident to or in
conjunction with his or its farming
operations. On the latter point, see
§§780.160 through 780.164 discussing
the question of when forestry or
lumbering operations are incident to or
in conjunction with farming operations
so as to constitute “agriculture.” For a
discussion of the exemption in section
13(b)(28) of the Act for certain forestry
and logging operations in which not
more than eight employees are
employed, see part 788 of this chapter

29. Section 780.201 is revised to read
as follows:

§780.201 Meaning of “forestry or
lumbering operations.”

The term “forestry or lumbering
operations” refers to the cultivation and
management of forests, the felling and
trimming of timber, the cutting, hauling,
and transportation of timber, logs,
pulpwood, cordwood, lumber, and like
products, the sawing of logs into lumber
or the conversion of logs into ties, posts,
and similar products, and similar
operations. It also includes the piling,
stacking, and storing of all such
products. The gathering of wild plants
and of wild Christmas trees is included.
(See the related discussion in §§ 780.205
through 780.209 and in part 788 of this
chapter which considers the section
13(b)(28) exemption for forestry or
logging operations in which not more
than eight employees are employed.)
“Wood working” as such is not
included in “forestry” or “lumbering”
operations. The manufacture of charcoal
under modern methods is neither a
“forestry”” nor “lumbering” operation
and cannot be regarded as ““agriculture.”

30. Section 780.205 is revised to read
as follows:

§780.205 Nursery activities generally and
Christmas tree production.

(a) The employees of a nursery who
are engaged in the following activities
are employed in ‘“‘agriculture’:

(1) Sowing seeds and otherwise
propagating fruit, nut, shade, vegetable,
and ornamental plants or trees, and
shrubs, vines, and flowers;

(2) Handling such plants from
propagating frames to the field;

(3) Planting, cultivating, watering,
spraying, fertilizing, pruning, bracing,
and feeding the growing crop.

(b) Trees produced through the
application of extensive agricultural or
horticulture techniques to be harvested
and sold for seasonal ornamental use as
Christmas trees are considered to be
agricultural or horticultural
commodities. Employees engaged in the
application of agricultural and
horticultural techniques to produce
Christmas trees as ornamental
horticultural commodities such as the
following are employed in
“agriculture’”:

(1) Planting seedlings in a nursery;
on-going treatment with fertilizer,
herbicides, and pesticides as necessary;

(2) After approximately three years,
re-planting in lineout beds;

(3) After two more seasons, lifting and
re-planting the small trees in cultivated
soil with continued treatment with
fertilizers, herbicides, and pesticides as

indicated by testing to see if such
applications are necessary;

(4) Pruning or shearing yearly;

(5) Harvesting of the tree for seasonal
ornamental use, typically within seven
to ten years of planting.

(c) Trees to be used as Christmas trees
which are gathered in the wild such as
from forests or uncultivated land and
not produced through the application of
agricultural or horticultural techniques
are not agricultural or horticultural
commodities for purposes of section
3(f). (See USDOL v. North Carolina
Growers Association, Inc., et. al., 377
F.3d 345.)

31. Section 780.208 is revised to read
as follows:

§780.208 Forestry activities.

Operations in a forest tree nursery
such as seeding new beds and growing
and transplanting forest seedlings are
not farming operations. For such
operations to fall within section 3(f),
they must qualify under the second part
of the definition dealing with incidental
practices. (See § 780.201.)

PART 788—FORESTRY OR LOGGING
OPERATIONS IN WHICH NOT MORE
THAN EIGHT EMPLOYEES ARE
EMPLOYED

32. The authority citation for part 788
continues to read as follows:

Authority: Secs. 1-19, 52 Stat. 1060, as
amended; 29 U.S.C. 201-219.

33. Section 788.10 is revised to read
as follows:

§788.10 “Preparing * * *
products.”

As used in the exemption, “other
forestry products” mean plants of the
forest and the natural properties or
substances of such plants and trees.
Included among these are decorative
greens such as holly, ferns, roots, stems,
leaves, Spanish moss, wild fruit, and
brush. Christmas trees are only included
where they are gathered in the wild
from forests or from uncultivated land
and not produced through the
application of extensive agricultural or
horticultural techniques. (See 29 CFR
780.205 for further discussion.)
Gathering and preparing such forestry
products as well as transporting them to
the mill, processing plant, railroad, or
other transportation terminal are among
the described operations. Preparing
such forestry products does not include
operations that change the natural
physical or chemical condition of the
products or that amount to extracting (as
distinguished from gathering) such as
shelling nuts, or that mash berries to
obtain juices.

other forestry
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Signed in Washington, DG, this 7th day of
February, 2008.

Douglas F. Small,

Deputy Assistant Secretary, Employment and
Training Administration.

Alexander Passantino,

Acting Administrator, Wage and Hour
Division, Employment Standards
Administration.
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